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Introductions
• Megan Rusciano,  Esq

• D isab i l i t y  R igh ts  Mary land
• This presentat ion prov ides basic  in format ion for  
Mary land res idents,  i t  does not  conta in legal  advice.  
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Overview
• I .  Lay ing the  Foundat ion

• E x a m p l e  
• D e f i n i t i o n s

• I I .  How does suppor ted dec is ion-mak ing work  in  prac t ice?
• I I I .  Why is  suppor ted dec is ion-mak ing impor tant?  
• IV .  What  are  some other  a l te rnat ives  to  guard iansh ip?
• V.  Pract ice  T ips  
• VI .  Resources
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I .  Laying the Foundat ion
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Example
• Video: Dawn & Bel inda’s Story from Texas

• Texas was the f i rs t  s ta te in  the US to pass a 
suppor ted decis ion-making law codi fy ing suppor ted 
decis ion-making agreements

• Note that  s imi lar  to  Texas law ment ioned in  the 
v ideo,  in  Mary land,  guard ianship CAN take away a 
person’s r ight  to  vote and get  marr ied.

• Disabi l i ty  Rights Texas Video
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https://www.youtube.com/watch?v=iZ7jhqay-r8


Capacity
• I n  t h i s  con tex t ,  r e fe r s  t o  a  pe r son ’ s  ab i l i t y  t o  unde rs tand ,  make ,  and  

commun ica te  a  dec i s i on .  E f f ec t i ve l y ,  i t  i s  a  pe r son ’ s  dec is ion -
mak ing  ab i l i t y .

• A n  a b i l i t y  t o  i n d i c a t e  w i l l  o r  a  p r e f e r e n c e  a n d  a c t  o n  i t
• I t  ex i s t s  on  a  spec t r um tha t  can  va r y  depend ing  on  t he  pe rson ’ s  

con tex t  and  t he  na tu re  o f  t he  dec i s i on
• I t  i s  usua l l y  exe r c i sed  t h rough  suppo r t .

N e e d s  l e s s  s u p p o r t N e e d s  m o r e  s u p p o r t
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Legal Capacity
• Is  a legal  pr inc ip le  that  determines what  decis ions a 
person can make under  law.  Examples inc lude:

• P r o v i d i n g  c o n s e n t
• M a k i n g  a  c o n t r a c t

• I f  a  person has legal  capaci ty ,  the i r  decis ions are 
recognized under  law.  

• Everyone is  presumed to have legal  capaci ty .
• A person may lack legal  capaci ty  to  make cer ta in  
decis ions,  but  not  o thers.
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Guardianship 
• I f  a  person lacks LEGAL capac i ty  to  make a  dec is ion  they are  
suscept ib le  to  guard iansh ip .

• In  Mary land
• Gua rd ian  o f  t he  pe r son
• Gua rd ian  o f  t he  p rope r t y

• I f  a  person is  under  guard iansh ip  they lose the  lega l  
au thor i ty  to  make cer ta in  dec is ions by  themselves.  Th is  is  
ca l led  subst i tu te  dec is ion-mak ing.

• The  gua rd ian  ac t s  f o r  t he  pe r son .
• The  cou r t  ove r sees  t he  gua rd iansh ip .
• Gua rd iansh ip  i s  an  adve rsa r i a l  j ud i c i a l  p rocess  t ha t  r equ i r es  t he  

i nvo l vem en t  o f  a t t o rney
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Guardianship 
• Standards:

• Guard ian  o f  the  person
• A  p e r s o n  m u s t  l a c k  s u f f i c i e n t  u n d e r s t a n d i n g  o r  c a p a c i t y  t o  m a k e  o r  

c o m m u n i c a t e  r e s p o n s i b l e  d e c i s i o n s  c o n c e r n i n g  h i s  o r  h e r  p e r s o n ,  
i n c l u d i n g  p r o v i s i o n s  f o r  h e a l t h  c a r e ,  f o o d ,  c l o t h i n g  o r  s h e l t e r

• M u s t  b e  d u e  t o  d i s a b i l i t y
• M u s t  b e  n o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e s  a v a i l a b l e

• Guard ian  o f  the  p roper ty
• D u e  t o  d i s a b i l i t y …
• A  p e r s o n  m u s t  b e  u n a b l e  t o  m a n a g e  h i s  o r  h e r  p r o p e r t y  a n d  a f f a i r s  

e f f e c t i v e l y  a n d  t h e y  m u s t  b e  e n t i t l e d  t o  p r o p e r t y  o r  b e n e f i t s  t h a t  r e q u i r e  
p r o p e r  m a n a g e m e n t
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What is Supported Decision-Making?
• A l te rnat ive  to  guard iansh ip  tha t  a l lows a  person to  keep the i r  
dec is ion-mak ing author i ty  w i thout  appo in t ing  a  subst i tu te  
dec is ion-maker .

• How? “Peop le  use t rus ted f r iends,  fami ly  members ,  and 
pro fess iona ls  to  he lp  them unders tand the  s i tua t ions and 
cho ices they face,  so  they may make the i r  own dec is ions – i t  
i s  a  means fo r  increas ing se l f -de terminat ion  by  encourag ing 
and empower ing peop le  to  make the i r  own dec is ions about  
the  the i r  l i ves  to  the  max imum extent  poss ib le . ”  N a t i o n a l  R e s o u r c e  C e n t e r  
o n  S u p p o r t e d  D e c i s i o n - M a k i n g
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So to  summar ize :

Suppor ted dec is ion-mak ing

I n d e p e n d e n t  d e c i s i o n - m a k i n g S u b s t i t u t e  d e c i s i o n - m a k i n g
( g u a r d i a n s h i p )  
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I I .  H o w  d o e s  s u p p o r t e d  d e c i s i o n - m a k i n g  
w o r k  i n  p r a c t i c e ?
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Supported Decision-Making (SDM)
• A person may se lec t  a  person or  a  team to  he lp  them th ink  
th rough,  dec ide,  communicate ,  and e f fec tuate  dec is ions.

• Suppor ters  ask ,  l i s ten ,  p rov ide adv ice ,  t rans la te ,  and respect  
the  person ’s  dec is ion .

• But,  the person reta ins their  r ight  to  make decis ions.  
• Nat iona l ly  (and in ternat iona l ly )  i t  i s  recogn ized a  best  
pract ice tha t  p reserves the  c iv i l  r igh ts  o f  peop le  wi th  
d isab i l i t ies  and e l iminates  the  need for  a  subst i tu te  dec is ion -
maker  in  many s i tua t ions.
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Supported Decision-Making (SDM)
• Suppor ted decis ion-making in  the heal th  care context :

• SDM in  Heal th  Care  V ideo

1500 Union Avenue, Suite 2000, Baltimore MD 21211
www.DisabilityRightsMD.org 

13

https://youtu.be/Qi07_WriG60


Supported Decision-Making
• 2 0 +  s t a t e s  h a v e  p a s s e d  o r  a r e  w o r k i n g  o n  l e g i s l a t i o n  t o  r e c o g n i z e  

s u p p o r t e d  d e c i s i o n - m a k i n g ,  i n c l u d i n g :
• D e l a w a r e
• D i s t r i c t  o f  C o l u m b i a
• T e x a s
• W i s c o n s i n
• A l a s k a
• I n d i a n a
• T e n n e s s e e
• R h o d e  I s l a n d
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I I I .  W h y  i s  s u p p o r t e d  d e c i s i o n - m a k i n g  
i m p o r t a n t ?
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Supported Decision-Making
• I t  h a s  b e e n  e n d o r s e d  b y  m a n y  o r g a n i z a t i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o :

• A m e r i c a n  B a r  A s s o c i a t i o n
• N a t i o n a l  G u a r d i a n s h i p  A s s o c i a t i o n
• N a t i o n a l  C o u n c i l  o n  D i s a b i l i t y
• A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n
• T h e  A r c  o f  t h e  U n i t e d  S t a t e s
• T h e  U n i f o r m  L a w  C o m m i s s i o n
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Why is SDM important? 
• No  ex is t i ng  lega l  too l  tha t  a l l ows  a  person  to  se lec t  someone  to  

suppor t  them i n  mak ing ,  commun ica t ing ,  o r  e f fec tua t ing  
dec is ions  wh i le  a l l ow ing  them to  re ta in  the i r  lega l  capac i ty .

• G u a r d i a n s h i p : A p p o i n t s  s u b s t i t u t e  d e c i s i o n - m a k e r
• P o w e r  o f  A t t o r n e y : C a n  a p p o i n t  a  s u b s t i t u t e  d e c i s i o n - m a k e r  a n d  r e q u i r e s  

a  h i g h  t h r e s h o l d  t o  a p p o i n t  o r  r e v o k e  a n  a g e n t
• S u r r o g a t e  d e c i s i o n - m a k e r : S u b s t i t u t e  d e c i s i o n - m a k e r

• Na tu ra l  t rans i t i on  f rom our  pe rson  cen te red  p lann ing  re fo rms.
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Why is SDM important? 
• Peop le  w i th  TBI  a re  vu lne rab le  to  guard iansh ip

• S D M  c r e a t e s  a  m e a n s  f o r  s u p p o r t e r s  t o  s u p p o r t  a  p e r s o n  w h i l e  t h e y  m a k i n g  
d e c i s i o n s  r a t h e r  t h a n  m a k i n g  d e c i s i o n s  f o r  t h e  p e r s o n .  
• I t  h e l p s  p e o p l e  w i t h  T B I  r e f i n e  d e c i s i o n - m a k i n g  s k i l l s  a n d  s e l f - a d v o c a c y

• Peop le  have  d i f fe ren t  ways  o f  commun ica t ing .  Th is  does  no t  
mean  tha t  they  canno t  express  the i r  cho ices ,  w ishes ,  o r  
p re fe rences .

• To  wha tever  ex ten t  peop le ’ s  p re fe rences ,  cho ices ,  and  
dec is ions  can  be  commun ica ted ,  they  shou ld  be  respec ted.
• T h i s  i s  c r i t i c a l  t o  a  p e r s o n ’ s  i d e n t i t y
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Why is SDM important? 
•Studies show that people who are denied self-
determination experience worse l i fe outcomes:
• O v e r b r o a d  g u a r d i a n s h i p  h a s  a  “ s i g n i f i c a n t  n e g a t i v e  i m p a c t  o n … p h y s i c a l  

a n d  m e n t a l  h e a l t h ,  l o n g e v i t y ,  a b i l i t y  t o  f u n c t i o n ,  a n d  r e p o r t s  o f  
s u b j e c t i v e  w e l l - b e i n g ”  ( W r i g h t ,  2 0 1 0 ) .

• E x p e r i e n c e  “ l o w  s e l f - e s t e e m ,  p a s s i v i t y ,  a n d  f e e l i n g s  o f  i n a d e q u a c y  a n d  
i n c o m p e t e n c y ”  ( W i n i c k ,  1 9 9 5 )  
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Studies  show that  people  who exerc ise  greater  se l f  
determinat ion have  improved l i fe  outcomes,  inc luding:
• L i v i n g  I n d e p e n d e n t l y
• W o r k i n g  i n  t h e  c o m m u n i t y  a t  h i g h e r  p a y i n g  j o b s  a n d  m a k i n g  g r e a t e r  

a d v a n c e s  i n  e m p l o y m e n t .
• B e i n g  “ m o r e  l i k e l y  t o  i d e n t i f y  s i t u a t i o n s  w h e r e  t h e y  c o u l d  b e  a b u s e d  a n d  

l e s s  l i k e l y  t o  s u f f e r  a b u s e . ”
• H a v i n g  g r e a t e r  f i n a n c i a l  i n d e p e n d e n c e
• H a v i n g  g r e a t e r  c o m m u n i t y  i n t e g r a t i o n

• P e t e r  B l a n k  a n d  J o n a t h a n  M a r t i n i s ,  “ T h e  R i g h t  t o  M a k e  C h o i c e s ” :  N a t i o n a l  R e s o u r c e  C e n t e r  
f o r  S u p p o r t e d  D e c i s i o n - M a k i n g ,  I n c l u s i o n  3 : 1  ( 2 0 1 5 ) .  S e e  a l s o  B r a d l e y  e t .  a l . ,  N a t i o n a l  
C o r e  I n d i c a t o r  D a t a  B r i e f ,  2 0 1 9 .
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I V .  W h a t  a r e  s o m e  o t h e r  a l t e r n a t i v e s  t o  
g u a r d i a n s h i p ?
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A person is  ab le  to  use  the  fo l lowing i f  they  are  found to  have  
lega l  capac i ty…
• G e n e r a l

• P o w e r s  o f  a t t o r n e y
• C o n s e n t  t o  e x c h a n g e  i n f o r m a t i o n  ( H I P A A ;  F E R P A )
• P e r s o n - c e n t e r e d  p l a n n i n g
• S u p p o r t e d  d e c i s i o n - m a k i n g

• F i n a n c i a l
• S p e c i a l  N e e d s  T r u s t
• A B L E  A c c o u n t s

• M e d i c a l
• A d v a n c e d  M e d i c a l  D i r e c t i v e
• A d v a n c e d  D i r e c t i v e  f o r  M e n t a l  H e a l t h  T r e a t m e n t
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V.  Pract ice Tips
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• Peop le  commun ica te  and  express  p re fe rences  in  d i f fe ren t  ways .
• Everyone uses  suppor ted  dec is ion-mak ing ,  regard less  o f  

d i sab i l i t y .
• Suppor ted  dec is ion-mak ing  i s  abou t  ask ing ,  l i s ten ing ,  p rov id ing  

adv ice  and  suppor t  when  reques ted ,  and  respec t ing  a  person ’s  
dec is ion .

• S o m e t i m e s  p e o p l e  m a k e  b a d  d e c i s i o n s ,  i t  d o e s  n o t  m e a n  t h e y  l a c k  
c a p a c i t y !
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What  can I  do  now?
• P r o m o t e  s e l f - d e t e r m i n a t i o n

• A s k  a n d  l i s t e n
• R e c o g n i z e  t h e  p l a c e  f o r  d i g n i t y  o f  r i s k

• H e l p  s o m e o n e  c r e a t e  a n  ‘ E x p r e s s i o n  o f  M y  W i s h e s ’
• H e l p  d o c u m e n t  h o w  s o m e o n e  c o m m u n i c a t e s  a n d  m a k e s  d e c i s i o n s
• H e l p  d o c u m e n t  h o w  s o m e o n e  u s e s  s u p p o r t

• I f  s o m e o n e  p r e s u m e s  t h a t  a n  i n d i v i d u a l  y o u  a r e  s u p p o r t i n g  i s  i n c a p a b l e ,  
p u t  o n  y o u r  h a t  a s  a  s u p p o r t e r !

• E x p l a i n  t o  o t h e r s  h o w  t h e  p e r s o n  y o u  s u p p o r t  c o m m u n i c a t e s .  D o n ’ t  l e t  t h e  p e r s o n  
t a l k  s o l e l y  t o  y o u  a s  a  s u p p o r t e r .

• D o n ’ t  c o n f u s e  y o u r  r o l e s

• E d u c a t e  o t h e r s  a b o u t  t h i s  p r a c t i c e
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VI .  Resources
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On SDM:
Nat iona l  Resource  Cen te r  fo r  Suppor ted  Dec is ion -Mak ing :  
- h t tp : / / suppor teddec is ionmak ing .o rg /
Amer ican  C iv i l  L ibe r t i es  Un ion  D isab i l i t y  R igh ts  Program:  
- h t tps : / /www.ac lu .o rg /o ther /suppor ted -dec is ion -mak ing-

resource- l i b ra ry? red i rec t=suppor ted -dec is ion -mak ing- resource-
l i b ra ry

On alternatives to guardianship in Maryland:
Guard iansh ip  &  I t s  A l te rna t i ves :  A  handbook  on  Mary land  Law
- h t tps : / /www.d isab i l i t y r i gh tsmd.o rg /wp-

con ten t /up loads /2011 /12 /Guard iansh ip -Handbook-2011 .pd f
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http://supporteddecisionmaking.org/
https://www.aclu.org/other/supported-decision-making-resource-library?redirect=supported-decision-making-resource-library
https://www.disabilityrightsmd.org/wp-content/uploads/2011/12/Guardianship-Handbook-2011.pdf
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Megan Rusciano
Attorney

Disabi l i ty  Rights Maryland
(443) 692 2487

meganr@disabi l i tyr ightsmd.org

Disabi l i ty  Rights Maryland Intake
(410) 727 6352
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